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PER: SANDEEP GOSAIN, ]M
This appeal filed by the assessee is directed against order of the 1d. CIT(A)

dated 26-10-2022, National Faceless Appeal Centre, Delhi [ hereinafter referred
to as (NFAC) ] for the assessment year 2009-10 raising therein following grounds
of appeal.

“’1.  That the penalty u/s 271© for Rs.3,57,980/- imposed by
the AO and confirmed by ld. CIT(A) are bad in law”’
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2.1 At the outset of the hearing of the appeal, the Bench noticed that there was
delay of 523 days in filing the appeal before the Bench. However, the 1d. AR of the
assessee has filed an application for condonation of delay with following prayer.

¢’ ..it is to submit that the CIT(A) order was passed on
26-10-2022 and was issued on the e-mail of the Bank. It did not
come to the notice as the bank system marked the E-mail as
spam mail and transferred the same to spam folder. On being
aware, we requested for true and certified copy of the order and
received true and certified copy of the order on 06-04-2024 and
submitted appeal before your goodself on 31-05-2024 at online
portal.

To this effect, the assessee has filed an affidavit for condondation of delay in filing

the appeal for A.Y. 2009-10.

2.2 On the other hand, the Id. DR objected to such inordinate delay and relied
upon the order of the 1d. CIT(A).
2.3 The Bench heard both the parties and perused the materials available on
record. The Bench noticed from the order of the Id. CIT(A) wherein the assessee
had filed the appeal late by 358 days before him who rejected condonation of the
assessee by observing as under:-

“54....... The appellant had not satisfactory explained the
delay of each day in filing of this appeal. The appellant had
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neither substantiated the statements made by it regarding this
delay nor the statements, in my opinion are genuine cause of
delay as per section 249(3) of the IT Act, 1961 and do not
constitute “’sufficient cause’’ as per this section as well as
section 5 of the Limitation Act, 1963. In view of these facts and
circumstances, it is held that the inordinate delay in filing of
this appeal is merely on account of negligent or sheer
carelessness on part of the appellant which cannot constitute
“’sufficient cause’’ for condoning this delay. Accordingly, the
request of the appellant for condondation of delay on the basis
of these statements is liable to be rejected and the appeal is
dismissed as the same had been submitted beyond the

prescribed time limit.”’

It is also noticed that the assessee was provided various opportunities to contest the
case before the 1d. CIT(A) but the 1d. AR of the assessee did not comply with the
notices sent by the 1d.CIT(A) and thus he dismissed the appeal of the assessee by

observing as under:-

©’6.4.....The appellant had not made any submissions during the penalty
proceedings also. As per Section 271C, the appellant is liable for penalty
on tax as the appellant had made default in deduction of TDS of the
entities at S.No 2 to 5 of the collated in the penalty order. The appellant
had not give any reasonable cause for such failure which can invoke the
provisions of Section 273B. It is very clear that the responsibility of the

appellant for deduction of TDS is very much there as per various
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provisions of the Act unless the specific procedures have been followed as
per law. The appellant had not produced any documents or filed any
submission to justify its claim taken in the grounds of appeal. In these
facts and circumstances of the case, I have no material to interfere with the
order of the AO. Accordingly, the penalty of Rs.3,57,980/- levied by the
AO u/s 271C is hereby “’confirmed’ and the grounds taken by the

appellant are hereby dismissed on merit.

7. In the result, the appeal is “’dismissed’’ on technical ground as
well as merit.”’

The Bench has taken into consideration the order of the 1d.CIT(A) who has
dismissed the appeal of the assessee on technical ground as well as merit. From the
entire conspectus of the records, the Bench noticed that the assessee was ex-parte
before the 1d. CIT(A) and the AO to substantiate its case. It is also noted that the
AOQO at page 5 in his order mentioned that “’In this regard, it is submitted that no
documentary evidence was submitted by the Branch Manager for verification and
examination as required by provision to Section 201(1) of the I.T. Act. It shows
that the assessee was deprived off to contest the case before the AO. The Bench
has also taken into consideration the affidavit of the assessee as to condonation of
delay of appeal by 523 days for the reason that the order passed by the 1d. CIT(A)
dated 26-10-2022 did not come to the notice as it was received directly into the
spam folder of the Branch Bank and thus the delay took place in filing the appeal

before the Bench. In this view of the matter, the Bench feels that there is sufficient
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cause in not timely filing the appeal by the assessee before this Bench. Thus the
delay so made in filing the appeal is condoned.

2.4 Be that as it may since it is an admitted fact that the assessee is ex-parte
before the AO and also before the 1d. CIT(A). Therefore, he could not put forth is
defence. It was the bounded duty of the assessee to appear before the statutory
authorities as and when called for. It is noticed that various opportunities were
provided to the assessee for settling the issue but the assessee remained lethargic
and unserious in pursuing its case for which a cost of Rs.10,000/- is imposed
upon the assessee which will be deposited by the assessee in the Prime Minister
Relief Fund. However, I am of the view that lis between the parties has to be
decided on merits so that nobody’s rights could be scuttled down without
providing opportunity of being heard to the assessee. Hence, the matter is restored
to the file of the AO to decide it afresh by providing one more opportunity of
hearing, however, the assessee will not seek any adjournment on frivolous ground
and remain cooperative during the course of proceedings. Thus the appeal of the
assessee 1s allowed for statistical purposes.

2.5 Before parting, the Bench makes it clear that its decision to restore the
matter back to the file of the AO shall in no way be construed as having any
reflection or expression on the merits of the dispute, which shall be adjudicated by

AO independently in accordance with law.
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3.0 Inthe result, the appeal of the assesee is allowed for statistical purposes

Order pronounced in the open court on 18 /09/2024.
Sd/-
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